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Mr. William E. Kennard
Chairman
Federal Communioations Commissioll
Washington, D.C. 20554

DOCKET FJLE COP~B..lGINAL ,
.... ECE/VEO

JAN 26 1998
FEDER4LCOAf~

OFFM:E OF THE:r~--
JtIllW:il'j' 26, 1998

Re: Comments to I'eels }>I'oposcd Rukl~ COIlf.:cl'Iling
Auctioning of Radio Bl'oudctlst Licell!Sc5
MM Docket No, 97·234~ ac Doc,ket No. 92·S2~ GEN Docket NO, 90-264

~
Dear Chairman Kennunl:

It is my undcr&tunding that Jl\Il~I"I')1 ~ I, t998 i~ (he 1I11ulllUlc 1'01' scltlemem of all rrlulually exclusive
radio atation applications that have l>~ell in the pipe line (prior 10 July 1j 1997), Although 1f\ln not
personally involved hI tiny or these iipplicHliulIs, 1do have ii'icllds wh,> IHlve been Rttempting for
almost 10 years to seck l'c:m!utiol\ Of'H dl'~it~l1m('d VHll("ouwr. W,\!lhillglon fi·cquency.

In 1989, the Commis6ioll allolli::d ClulIllll:1 290C2 W VflIWOUVClI', Wt\::;hington, ns that community's
nnt 10cI:\1 PM selvice. 11\ response to a window for lilillg. appJicilti<>IlS (MArch 14, 1989 to April D,
]989), nWre than 24 applic,mts "pp!icd. Prl~~elltiy, h is my LlIlclcl'sttl1lding that 10 applications are
st ill in contest.

The COl"hll115sioll, up \0 \hi~ IJU1Ill, requires that al\.mlllllally exclusive applicf\nts agree to a
settlement. Otherwise, the frequency would lx~ tlut:lioned sometime afier January 31, 1998, In the
case of the Vancouver frequency, this \",o~.l!d be completely lllll'ttir lmd against the public interest.

The Vancouver FM frequency is unique because the administrative jud~c in that case, in affect,
clett:nllitll;~ the winner of the 1j'equclll;,y base(\ on t,:ulllpanltive poims, PriOl' \0 this decision being
fully executed and final, the Bechtel case noz~ tlJ(;~ progress ()f this application 1I101lW. with hundreds
of other pending applications. Thl: n~slllt has b(~cJ1 Itl withhold n'um the public. the benefit of
hundreds ofFM bro~dca$l n·eqlH.Jlwi(~:; (t(,)I'()~l~: tho United SltltL~::l, including tl new FM station for
Vancouver, Washington.

Up untit the Bechtol decision, there was all eswblishcd path lhat all Clpplk:ants followed in applying
for Md obtainiug radio flequcncics, The Commi~si(,.lIlts propos<.~d changes (implementing Congress'
mandate to auction radio (h~(.I~Il.mcio5) (l1t(~I~' ,hI; entire bull ,£,lIlHC Ie)!' nil "pplknnts, Because lhe
Commission I'cquil'es llIHmil1lolJs cummnt or all mllillfllly exdllsivc uppllcRnls before the Commission
will appr(we the settlement, ()Ile lIr 11\01'0 h(,lldvut applictlllls who (il.>1" there own purposes) appear
not to be willinp, to work with Ille majority, hav(' th~ puwer to<;top >;Clllt>ll't(~I1I~ cold, in SOIUO ca$$S

unfairly,
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Jf s~lch stalemates shvuld occur, I rcsiJl~(;lIlllly ask that the Commission consider any motions
concerning the hold-out applicnnt(s}, For eXhmplc, it" milt: out oftenl\lUlllally c.:xclusive applicants
are willini to settle but th~re bone hold-ollt appEtlilll, t11,,: COlnllli~~\()l\ should cnlCrlnil\ the
merits ofany motions collverning thut hold-out ~lpplil;ulli. 11' ,luI' illstantc, there is a motiuJ1
concerning the hold-out appliCftut'$ ~Illrdlnctl\k'l\~ h.' l;<,; t\ COlllll\i~~li(.m liccl\~cc, then the
Commission should determine the llH.:rits oj'thm mO\lan, If the Commilision Hllds that the hold-out
applicant is unqualifled to be n Commis!\ioll lk.ellsee, then the COlllmlssiclll should exclude the
hold-out applicant. allow the sl:Uh:lllent l\1l1lmy \ he: nilll;' i\pplicants to go forward. and awtu'd the
construction permit to the applicant tis dichlWd by the settlement ugl'ccmcl\l. This will stop
llon.tegitimute hold·out appli\iiH1l(s) ii'om blo,ldn~ ~l;tIl'~l11ent$) which in turn will ftllow the
provision ofnew broadcast service 10 the public I1Wrl~ tlukkly and as such, serve the public
interest. In addition to benefiting the public, 1!lis will also protect those applicant::;, who have in
many cases invested hundreds uftholtSHllds or dtl\!ars. by allowin,g s\alcmfltc settlements to go
forward.

Alternatively, ifmutuall)' CXCltlllivc tlpplli,;illlb lil\l!j! go 1~) cllWlio\), the Commission should first
reimburse al110sing biddel's lhe (.:LIsls ul'lhi,;lr c.:\PCll~<':S in PHllll:Clttillg thell' application.
(in i"ddhiol\ to t·efi.mdlne 11lt~ir Appli(~illi{)1\ n',l~~) lw,l!m' c.l\lin~. the PlllCCl;dl; ()l'thc. wlnnini bid to
the U.S, Treasury. as Congress has malldHt~d. It wuuld otherwi!>e he blatantly unf!\ir for the
Government 10 le~islale away the rll~hlS ut applit:all!S Will) have dHigl:lltly pi ol.'l:l,.;ull:U Llu::iJ
applk.atiolls and have done everything to stay within the FCC's ~)rCViolls.ly cShtbllshed guidelines.
Certainly any award of a broadcast li-.:ellsl" ill th~ VHll(:.ullV~I'. Wn~hin~lon Ctlsc. fbI' cxumplc.
without some financiAl remlllH.'l'Hlit.llll0 lIlt~ !<.lsiJl!!. applicanls, may \Vt'll (\i.lIH:l11111~ H violation of
the Fifth Amendment's taking clause aud llIay Ic.ad to llligation, which will prolong the deilly in
provision of new riM service to the publit.

Very sincerely,

9~---G--
R. L. Schwary
}lresidcnt


